APPENDIX D

ARGUING AGAINST CERTAIN CASELAW-BASED INSTRUCTIONStc "ARGUING AGAINST CERTAIN CASELAW-BASED INSTRUCTIONS"

Many of us have encountered State’s proposed instructions such as “the victim’s uncorroborated testimony alone being sufficient to find the accused guilty,” or “inferring intent from the use of a deadly weapons.”


This Appendix attempts to provide some arguments and motions against these types of instructions, and the motions may be modified to fit other similar types of caselaw-based instructions.  The following cases contain support for these arguments in various different situations.  Obviously, some of the arguments are a double-edged sword, e.g., the same argument which excludes an instruction on the testimony of a complaining witness may be used to exclude a defense instruction on the questionable credibility of a snitch.  While there may be constitutional  arguments against applying the principles equally to the state and the accused, that discussion is beyond the scope of this Appendix.


General Principle

In Dunlop v. State, 724 N.E.2d 592, 595 (Ind. 2000), the court stated:

The mere fact that language appears in appellate opinions does not necessarily make it proper for jury instructions.  See, Spence v. State, 429 N.E.2d 214, 216 (Ind. 1981); Meek v. State, 629 N.E.2d 932, 933 (Ind.Ct.App. 1994). Cf. Myers v. State, 532 N.E.2d 1158, 1159 (Ind. 1989). 


Inference of intent to deal narcotics:

In Chandler v. State, 581 N.E.2d 1233 (Ind. 1991), the court held that an instruction stating: “[p]ossession of a large amount of narcotics is circumstantial evidence of intent to deliver” was erroneous.  Although the instruction was a direct quote from caselaw dealing with the sufficiency of the evidence, it was error to use it as a jury instruction.


Flight:

In Dill v. State, 741 N.E.2d 1230 (Ind. 2001), the court held that it was error to give an instruction that flight and other actions calculated to hide a crime, though not proof of guilt, are evidence of consciousness of guilt and circumstances that can be considered along with the other evidence.


Uncorroborated Testimony of “Victim”:

On March 6, 2003, the Indiana Supreme Court issued its opinion in Ludy v. State, 784 N.E.2d 459 (2003), after it granted transfer of the Court of Appeals decision at 774 N.E.2d 120 (2002).  In Ludy the court overruled existing precedent to the contrary, and directly held that it was error to give the following instruction:

A conviction may be based solely on the uncorroborated  testimony of the alleged victim if such testimony establishes each element of any crime charged beyond a reasonable doubt.


The bases for the court’s decision was threefold.  1.) The instruction unfairly focuses attention on, and highlights a single witness’ testimony.  2.) The instruction presents a concept used for appellate review and is not relevant to the function of a factfinder.  3.) The instruction’s use of the technical term “uncorroborated” could mislead or confuse the jury.


Although the court found the instruction to be harmless error in this case, the decision contains additional discussion of the factors listed above and may be helpful in other areas involving similar factors.  It may also be helpful when considering these types of instructions, to review Justice Dickson’s dissent from the denial of transfer in Carie v. State, 761 N.E.2d 385 (Ind. 2002), which contains an extensive review of caselaw and the principles involved.


Refusal as evidence of intoxication: (ADDED)


In Ham v. State, 826 N.E.2d 640 (Ind. 2005), the Indiana Supreme Court held that it was error to give a final instruction indicating that a defendant’s refusal to submit to a chemical test may be considered as evidence of intoxication, noting that IC 9-30-6-3 only says that a refusal is admissible into evidence, not that it is evidence of intoxication. Court cited to Ludy for proposition that instructions that unnecessarily emphasize one particular evidentiary fact, witness, or phase of case are disapproved. Court noted that whether a defendant’s refusal to submit a chemical test is evidence of intoxication or merely that the defendant refused to take the test is for lawyers to argue and the jury to decide, noting an instruction from the bench one way or the other misleads the jury by unnecessarily emphasizing one evidentiary fact. 


Intent Inference Instructions

The authority with respect to inferring intent from various circumstances is not very positive, and a number of instructions inferring intent in some instances have been specifically upheld. One such instruction commonly tendered is that intent to kill may be inferred from the use of a deadly weapon.  Another example is “The intent to kill may be found from the acts, declarations, and conduct of a defendant at or just immediately before the commission of the offense, from the character of the weapon used, and from the part of the body on which the wound was inflicted,” approved in Barany v. State, 658 N.E.2d 60 (Ind. 1995).  This does not mean, however, that such instructions are not subject to attack, especially when advocating for a change in the law.


1.  The use of this type of instruction singles out a specific type of evidence for special treatment.  As set forth more fully in Carie, infra, “[i]nstructions that unnecessarily emphasize one particular evidentiary fact, witness, or phase of the case have long been disapproved.”


2.  In the case of an instruction such as that at issue in Barany, infra, it could also be argued that the instruction is superfluous.  In Barany, 658 N.E.2d at 65, the court also noted that “[w]e have repeatedly held that the intent to kill may be inferred from the use of a deadly weapon; the nature, duration, or brutality of the attack; and the circumstances surrounding the crime.”  This type of instruction basically tells the jury that they can consider all the evidence when determining intent, and they are generally instructed to consider all the evidence when reaching their verdict anyway.  Therefore, such an instruction is covered in the other instructions, and should not be emphasized.


3.  This type of instruction, while on the surface appearing to be a permissive inference, could be understood by the jury as relieving the State of its burden to prove intent.  Any distinction between “inferring” and “presuming” is likely to be slight or nonexistent in reality.  While permissive presumptions have been held to be acceptable, they may imply to the jury that they can or should ignore contrary evidence.  See, Carie, infra.  When dealing with intent issues, the decision in Morisette v. United States, 342 U.S. 246, 72 S.Ct. 240, 96 L.Ed. 288 (1952) may be helpful.  Morissette involved a situation where the court’s instruction essentially removed intent as an element.  It contains an extensive and historical discussion on intent, and makes the following observations concerning presumptions and intent.

We think presumptive intent has no place in this case.  A conclusive presumption which testimony could not overthrow would effectively eliminate intent as an ingredient of the offense.  A presumption which would  permit but not require the jury to assume intent from an isolated fact would prejudge a conclusion which the jury should reach of its own volition.  A presumption which would permit the jury to make an assumption which all the evidence considered together does not logically establish would give to a proven fact an artificial and fictional effect. In either case, this presumption would conflict with the overriding presumption of innocence with which the law endows the accused and which extends to every element of the crime.  Such incriminating presumptions are not to be improvised by the judiciary.  Even congressional power to facilitate convictions by substituting presumptions for proof is not without limit.  Tot v. United States, 319 U.S. 463.
Id., 342 U.S. at 275 (footnote omitted)


Also noted in Morissette are the following comments which may be helpful:

Where intent of the accused is an ingredient of the crime charged, its existence is a question of fact which must be submitted to the jury.... However clear the proof may be, or however incontrovertible may seem to the judge to be the inference of a criminal intention, the question of intent can never be ruled as a question of law, but must always be submitted to the jury.  Jurors may be perverse; the ends of justice may be defeated by unrighteous verdicts, but so long as the functions of the judge and jury are distinct, the one responding to the law, the other to the facts, neither can invade the province of the other without destroying the significance of trial by court and jury. 

Id., 342 U.S. at 274 (internal citations omitted) Of course, in Indiana, where Article I, § 19 of the Constitution also gives jurors the right to determine the law, this argument would appear to be even stronger.


Motions and Memoranda

Following are two Motions and Memoranda which may be helpful to use as examples when combating these types of instructions.  One deals with refusal to submit to a breathalyzer test as evidence of guilt, and the other with conviction based on the uncorroborated testimony of the “victim.”
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Comes now [Client’s name], by counsel, and respectfully submits the following Motion to Exclude Possible State’s Jury Instruction:


1.  The Accused has reason to believe the State may tender a final instruction to the Court which states that “the jury may consider defendant’s refusal of a chemical test as evidence of his guilt,” or words to that effect.


2. [Client’s name] strongly objects to any such jury instruction and submits the attached memorandum in support of his objection.


WHEREFORE, [Client’s name], by counsel, requests the Court grant his Motion, deny any possible State’s request for the type of instruction set forth in this motion, and refuse to give such an instruction, in addition to any and all other relief found just and proper in the premises.







Respectfully submitted,

Authority: Ham v. State, 826 N.E.2d 640 (Ind. 2005)
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The accused, _________, by counsel, submits the following Motion Concerning Possible State's Instruction:


1. The accused has reason to anticipate that the state may tender a final instruction to the Court which says something similar to:

A defendant may be convicted of child molesting on the uncorroborated testimony of the victim if the jury finds that said testimony establishes the guilt of the defendant beyond a reasonable doubt.


2. The accused objects to this instruction based on Ludy v. State, 784 N.E.2d 459 (Ind. 2003).

