APPENDIX C

STATE OF INDIANA

)
  IN THE                   COURT





)SS:
  CRIMINAL DIVISION

COUNTY OF MARION
 )
  CAUSE NO.  

STATE OF INDIANA,

)





)


vs.


)





)

CLIENT’S NAME,

)

MOTION CONCERNING REFERENCE TO THE ACCUSEDtc "MOTION CONCERNING REFERENCE TO THE ACCUSED"

Comes now Client’s name, by counsel, and for this his/her Motion Concerning Reference to the Accused, would state and show the Court as follows:


1.  It has long been the practice in criminal law to refer to the persons accused of criminal offenses as “Defendants.”


2.  “Defend” is defined in WEBSTER’S NEW WORLD COLLEGE DICTIONARY (3rd Ed. 1997), as “to support, maintain, or justify (defend one’s conduct)” (emphasis added), and a “defendant” is the person “defending.”  In THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (4th ed. 2000), “defend” is defined in the context of law as “To attempt to disprove or invalidate (an action or claim).” 


3.  Of more importance, however, is the common connotation of the words “defendant” and “defend” which imply some necessary action to disprove the charges against one, or somehow excuse or justify conduct.


4.  While in the context of civil law, the use of the term “defendant” is understandable because of the different burden of proof, in the criminal law context, its use is inappropriate, for the accused bears no burden of disproving the State’s case, which it instead must prove beyond a reasonable doubt.  He also bears no burden to excuse or justify his behavior, as the State must prove beyond a reasonable doubt that a criminal act was committed. 


5.  It is not of little significance that both the United States Constitution and the Indiana Constitution, refer not to the rights of the “defendant” in criminal prosecutions, but to the rights of the “accused.”  See, e.g., Indiana Constitution, Art. I, § 13; United States Constitution, Sixth Amendment.


6.  The use of the terms “defendant” and “defend” are demeaning and prejudicial to one accused of a crime.  Further, the connotation contained in those words impinges on the accused’s constitutional presumption of innocence and therefore on his right to due process and a fair trial, as guaranteed by THE UNITED STATES CONSTITUTION, amend. V and THE INDIANA CONSTITUTION, Art. I, § 12.  


7.  In Wrinkles v. State, 749 N.E.2d 1179 (Ind. 2001), the Indiana Supreme Court recently discussed the importance of appearances in protecting an accused’s presumption of innocence.  In deciding that stun belts should not be worn by accused persons during trial, the court stated: “For this presumption to be effective, courts must guard against practices that unnecessarily mark the defendant as a dangerous character or suggest that his guilt is a foregone conclusion.”  Id. at 1193.


8.  If we engage in a balancing test like that inferred in Wrinkles, supra, it is clear that the advantages of calling client’s name by his proper name or as the accused rather than the defendant, include keeping his presumption of innocence intact and properly discouraging the jury from thinking he has some obligation to present evidence and/or justify his actions.  On the other hand there is no disadvantage to the State apparent, except that it would require new nomenclature.  Therefore the balancing test should be resolved in favor of preserving the accused’s constitutional rights.


WHEREFORE, for all the reasons set forth above, Client’s name, by counsel, respectfully prays this Court to issue an Order that he/she be referred to at all times by either his/her proper name, or as the “accused,” and for all other relief just and proper in the premises.

  Respectfully submitted,

