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)

ACCUSED’S MOTION AND MEMORANDUM FOR SIGNIFICANT

TIME TO PREPARE AND SETTLE JURY INSTRUCTIONS
TIME TO PREPARE AND SETTLE JURY INSTRUCTIONS"


Comes now (Client’s name), by counsel, and respectfully requests this Court to allow significant time for the preparation and settling of both preliminary and final jury instructions, and in support thereof, would state and show the Court as follows:

[NOTE: Due to the sensitive nature of this kind of request and the potential for judges to take offense, you may wish to alter the title and request according to the practice of your judge] 

1.  It is counsel’s experience in trying a large number of criminal jury trials, that due to time constraints the submission, reviewing, and settling of jury instructions is often done very quickly, and sometimes results in the parties not having sufficient time to accomplish these tasks so as to adequately represent their clients.  This task often has to be accomplished when counsel are exhausted and having to finalize their crucial closing arguments as well.


2.  Instructions are a very significant part of the trial process and therefore are entitled to commensurate consideration.


3.  Indiana Rule of Criminal Procedure 8(F) states:

When the jury has been sworn the court shall instruct in writing as to the issues for trial, the burden of proof, the credibility of witnesses, and the manner of weighing the testimony to be received.  Each party shall have reasonable opportunity to examine such instructions and state his specific objections thereto out of the presence of the jury and before any party has stated his case. 

As to final instructions, I.C. 35-37-2-2(5) requires that:

In charging the jury, the court must state to them all matters of law which are necessary for their information in giving their verdict.  The judge shall inform the jury that they are the exclusive judges of all questions of fact, and that they have a right, also, to determine the law.


4.  Furthermore, 

“a defendant in a criminal case is entitled to have the jury instructed on any theory of defense which has some foundation in the evidence” .... the rule applies even if the evidence is weak and inconsistent, although it “must have some probative value to support it.”

Bragg v. State, 695 N.E.2d 179, 180 (Ind.Ct.App. 1998), citing to Dayhuff v. State, 545 N.E.2d 1100, 1102 (Ind.Ct.App. 1989),  trans. denied.  See, also, Howard v. State, 755 N.E.2d 242, 248 (Ind.Ct.App. 2001) where the court acknowledged that “only a  scintilla of evidence is necessary to support the giving of a  self-defense instruction.”


5.  Additionally, the court has recognized that it can even  “be appropriate to give a preliminary instruction upon a theory  of defense, if requested and the if the defendant has committed  himself to such defense by pleading or pre-trial order.” Everly v. State, 271 Ind. 687, 395 N.E.2d 254, 57(1979)(emphasis added)


6.  It is crucial to note, however, that Ind. R. Crim. P.  8(B), which also discusses giving the parties a reasonable time to settle instructions, including objections, states that:

No error with respect to the giving of instructions shall be available as a cause for new trial or on appeal, except upon the specific objections made as above required.

See, also, Williams v. State, 771 N.E.2d 70 (Ind. 2002), where  the court found defendant waived his right to have the jury instructed on basic and fundamental definitions of culpability required for commission of the offense, by not tendering instructions on this issue or objecting to the trial court’s omission.


7.  It is also crucial that the instructions finally settled upon are in a form and language that is comprehensible to the jurors who will use them.  In People v. Carrasco, 118 Cal. App. 3d 936; 173 Cal. Rptr. 688; (1981) at 944, the Court of Appeals of California noted:

"It cannot be overemphasized that instructions  should be clear and simple in order to avoid misleading the jury." ( Guerra v. Handlery Hotels, Inc. (1959) 53 Cal.2d 266, 272 [1 Cal.Rptr. 330, 347 P.2d 674].) "Form instructions ... can be of great value to the judge in preparing his charge to the jury, but it is a misuse of these resources to read to the jury a lengthy and confusing incantation made up of form instructions submitted by the parties.  [Citations.]" ( People v. Wilson (1968) 258 Cal.App.2d 578, 585 [65 Cal.Rptr. 839].)
See, also, Lind and Partridge, SUGGESTIONS FOR IMPROVING JUROR UNDERSTANDING OF INSTRUCTIONS, provided in Appendix A of Pattern Criminal Jury Instructions - Federal Judicial Center (1988), where concerns about intelligibility of jury instructions were addressed in detail.  Adequate time for preparation and settlement of instructions will also help insure that they are in a form that will aid the jury in their deliberations. 

8.  The court enjoys considerable latitude in the conduct of the trial, but the desire to have the trial concluded expeditiously should not take precedence over the right of the accused to have effective assistance of counsel.  Specifically, effective assistance of counsel necessarily includes the right to consider and present argument and authority concerning the proposed instructions of both the court and the state, a reasonable opportunity to consider the evidence which has been admitted at trial and whether it differed from the anticipated evidence, and the necessity of drafting and/or proposing additional instructions.  The state would also benefit from the additional time requested for these reasons.


9. Client’s name would submit that depending on the time of day that the evidence concludes, a significant recess to deal with the instruction issue could be accomplished with a minimum of disruption.  Such a recess could be called until the next session of the court, especially in light of the following factors:

A.
A jury cannot begin to deliberate until the case is presented to them for that purpose.  

B.
In all but a very few situations where the jury is sequestered, the jury is permitted to separate until they retire for deliberation.

C.
The potential for error and re-trial based on ineffective assistance of counsel or incorrect instructions supports permitting counsel adequate time to review and consider the instructions.

Settlement of Preliminary Instructions without undue delay of the trial could be done prior to calling the venire, or even the day before trial.


10.  Given the importance of tendering the proper instructions at both the preliminary and final stages, as well as making adequate objections to the court’s and state’s instructions where necessary, it is therefore crucial that (Client) have sufficient time for proposing, arguing, and settling of instructions for his/her trial so that he/she receives his/her constitutional guarantees of effective assistance of counsel, a fair trial, due process, and the right to present a defense under both the United States and Indiana Constitutions.  Because both sides would have equal time for this important aspect of trial, the State would in no way be prejudiced by the granting of this Motion.


WHEREFORE, for all of the foregoing reasons, Client’s name, by counsel, respectfully prays this Court to allow significant time for the preparation and settling of both preliminary and final jury instructions, and for all other relief just and proper in the premises.








Respectfully submitted,

