4.8. Destruction, Suppression or Interference with Evidence


In this case, there has been evidence that the [Prosecutor] [police] [destroyed] [suppressed] [interfered with the production of] evidence. If you believe that the State engaged in such conduct, then you may infer that such evidence would have been unfavorable to the State and beneficial to the accused.

Note: Evidence that the accused destroyed evidence, attempted to procure the absence of a witness, or threatened a witness, is admissible to show guilty knowledge or as an admission of guilt. Cox v. State, 422 N.E.2d 357 (Ind.Ct.App. 1981). This is true because there is a logical nexus between such conduct and the inference which follows. The same should be true of the state's conduct in destroying or interfering with evidence, i.e., that such evidence would have been unfavorable to the state and beneficial to the accused.  See, also, Larry v. State, 716 N.E.2d 79, 81 (Ind.Ct.App. 1999).  


In Jewel v. State, 672 N.E.2d 417, 424-5 (Ind.Ct.App. 1996), the accused tendered the following instruction:

If you find that the State has intentionally, knowingly, recklessly, or negligently lost, destroyed, or failed to preserve evidence whose contents or quality are important to the issues of this case, then you should weigh the explanation if any given for the loss or unavailability of the evidence. If you find that such explanation is inadequate, then you may draw an inference unfavorable to the State, which in itself may create a reasonable doubt as to the Defendant's guilt.


The court upheld the denial of this instruction on the basis that there was no evidence to support it, but did not say it was an incorrect statement of the law.  A similar situation and holding was made in Nettles v. State, 565 N.E.2d 1064 (Ind. 1991).  In both cases, however, the courts also seemed to require a deliberate or willful destruction, and engaged in the type of analysis necessary for a violation of due process leading to reversal, rather than addressing the propriety of an instruction on this issue.

Note 2: The Cox decision, supra, at 364, also contains the following language which may prove helpful:

The negligent or intentional destruction or withholding of material evidence by either the police or the prosecutor may constitute a denial of due process presenting grounds for reversal. Schutz v. State, (1981) Ind., 275 Ind. 9, 413 N.E.2d 913; Birkla v. State, (1975) 263 Ind. 37, 323 N.E.2d 645, cert. denied 423 U.S. 853, 96 S.Ct. 99, 46 L. Ed.2d 77; Ortez v. State, (1975) 165 Ind.App. 678, 333 N.E.2d 838. The burden of proving materiality is on the defendant unless it is self-evident or unless such a showing is prevented by the destruction of the evidence itself. Turpin v. State, (1980) Ind., 272 Ind. 629, 400 N.E.2d 1119; Hale v. State, (1967) 248 Ind. 630, 230 N.E.2d 432. In such instances the burden is on the prosecution to demonstrate the evidence was not material and its destruction did not prejudice the defendant.  Birkla v. State, supra; Ortez v. State, supra.  (Bold emphasis added)

Note 3: The 8th Circuit also has a pattern instruction which creates an inference against the accused and therefore the accused should be entitled to a similar instruction against the state.  That pattern instruction 4.09 reads as follows:

Attempts by a defendant to [conceal] [destroy] [make up evidence] [influence a witness] [influence witnesses] in connection with the crime charged in this case may be considered by you in light of all the other evidence in the case. You may consider whether this evidence shows a consciousness of guilt and determine the significance to be attached to any such conduct. [Furthermore, you should also understand that such testimony does not relate to the other defendants[s] in any way at all, and must not be used against [him] [her] [them] for any purpose whatsoever.]

