4.17. Theft – Unexplained Possession of Stolen Property
You are permitted but not required to infer from the Accused’s possession of the property of another that the Accused is guilty of theft only if in your judgment such an inference is warranted by the evidence as a whole.  It is your exclusive province to determine whether the facts and circumstances shown by the evidence warrant the inference to be drawn by you.

The possession of the property by the Accused does not shift the burden of proof which is always on the State to prove beyond a reasonable doubt every essential element of the offense with which Accused is charged.

The Accused's possession of property belonging to another may be satisfactorily explained in the evidence independently of any testimony of the Accused personally. If [the] Accused does take the witness stand to explain his [or her] possession of the property, the weight to be attached to his [or her] explanation is exclusively for you to determine. Even if Accused's possession of the property is unexplained, you cannot find [the Accused] guilty, if after consideration of all the evidence in the case, you have a reasonable doubt as to his [or her] guilt.

If under the evidence, Accused’s possession of the property of another is consistent with his [or her] innocence, then the jury should acquit the Accused unless [the State proves his or her guilt] beyond a reasonable doubt by other evidence in the case. 

Authority:  Encouraged for use where appropriate in Fortson v. State, 919 N.E.2d 1136, 1143 n. 5 (Ind. 2010).


