4.14. Voluntary Conduct

[When evidence raises an issue of voluntariness, modify the instruction defining the offense by adding the italicized material shown in the example below:]

The crime of theft is defined by statute as follows:

A person who knowingly or intentionally [and voluntarily] exerts unauthorized control over property of another person, with intent to deprive the other person of any part of its value or use, commits theft, a Level 6 felony.

Before you may convict the Accused, the State must have proved each of the following elements beyond a reasonable doubt:
1. The Accused
2. knowingly or intentionally

3. [and voluntarily]

4. exerted unauthorized control over property of [name]     , another person

5. with intent to deprive [name the other person] of any part of the property's value or use.

If the State failed to prove each of these elements beyond a reasonable doubt, you must find the Accused not guilty of theft, a Level 6 felony, charged in Count ____________________. 

Authority: IN Pattern Instruction No.  9.0080

Comments from Pattern Committee:

“[O]nce evidence in the record raises the issue of voluntariness, the State must prove the Defendant acted voluntarily beyond a reasonable doubt. Baird v. State, 604 N.E.2d 1170, 1176 (Ind. 1992).

The authors decided not to write a general substantive definition of “voluntary.” They note, however, the following italicized phrases in caselaw and suggest a phrase might be appropriate to use to supplement the “voluntary” conduct instruction in those cases in which the phrase fits the evidence. For example, when the defense contends that the physical act alleged as an element of the crime was in fact an uncontrollable spasm or reflex, the italicized language below in Baird could usefully be incorporated in the “voluntariness” instruction. Or, as another example, if the defense is “automatism,” the italicized language below from McClain would probably help the jury:

Appellant has conflated the meaning of “voluntary act” with the concept of “irresistible impulse,” which was formerly part of Indiana’s insanity statute. I.C. 35-41-3-6. I.C. 35-41-3-6 was amended by P.L. 184-1984, Sec. 1, to eliminate the test of irresistible impulse; lacking substantial capacity to conform conduct to the requirements of law. The requirement of a voluntary act was meant to exclude from the kind of conduct which may be considered criminal that which, in the ordinary sense, occurs beyond the control of the actor such as convulsions and reflexes. Ind. Crim. Law Study Comm’n, Indiana Penal Code Proposed Final Draft, October 1974, at 12. See LaFave & Scott, Criminal Law 3.2; Model Penal Code 2.01(1). The evidence appellant points to as raising the issue of voluntariness thus actually would bear on the issue of “irresistible impulse,” were that test still recognized as part of the insanity defense, but fails to provide a factual basis which would require the prosecution to prove beyond a reasonable doubt that appellant acted voluntarily.
Baird v. State, 604 N.E.2d 1170, 1176–77 (Ind. 1992).
Indiana Code § 35-41-2-1(a) provides that “[a] person commits an offense only if he voluntarily engages in conduct in violation of the statute defining the offense.” This section was enacted in 1976 pursuant to the recommendations of the Indiana Criminal Law Study Commission (hereafter “Commission”). See Ind.Crim.Law Study Comm’n, Indiana Penal Code Proposed Final Draft 11 (1974) (hereafter “Comm’n Report”). The Commission was established in 1973 by executive order and was given the task of revamping and updating the substantive criminal laws of the state. Because Indiana Code § 35-41-2-1 was modeled on the Commission’s recommendations, the Commission’s comments on the purpose of the statute are instructive. Before 1976, Indiana’s criminal code lacked basic provisions governing culpability. The voluntary act statute was adopted that year in a new section titled “Basis of Liability,” which also included mens rea definitions of “intentionally,” “knowingly” and “recklessly”—terms now in familiar use in criminal cases. See 1976 Ind. Acts, P.L. 148, § 1, codified at Ind. Code § 35-41-2-2 (1993). The voluntary act statute codified the axiom that voluntariness is a “general element of criminal behavior” and reflected the premise that criminal responsibility “postulates a free agent confronted with a choice between doing right and doing wrong and choosing freely to do wrong.” Comm’n Report at 11–12 (citation omitted). As the Commission explained: “The term voluntary is used in this Code as meaning behavior that is produced by an act of choice and is capable of being controlled by a human being who is in a conscious state of mind.”
… In essence McClain claims he was unable to form criminal intent on the night in question due to an automatistic state of mind that precluded voluntary behavior … . [w]e do not and need not decree the existence of an automatism defense per se, only that McClain is entitled to present evidence tending to show whether he acted voluntarily. Evidence of automatism is relevant to the issue of voluntariness.

McClain v. State, 678 N.E.2d 104, 107 (Ind. 1997) (emphasis added).
